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After a few isolated favorable initial rulings, recent court rulings involving retailers’ claims for rent
abatement for lost business due to COVID-19 appear to have firmly closed the door to creative
claims that tenants were somehow relieved of the obligation to pay rent during the pandemic. Courts
are now virtually unanimous in confirming longstanding New York law that unless there is a specific
lease clause granting a rent abatement, tenants must pay the required rent.

Similarly, a significant majority of court decisions in New York regarding claims made by insured
landlords or tenants under business interruption insurance have also failed based on specific
insurance policy disclaimers.

It reminds me of the height of the recession of 2008 when several clients asked us to sue
construction lenders who had stopped funding construction loans on alleged technicalities. Time



after time, we reviewed the facts and told the client, no — New York law did not permit “good faith” or
“frustration of the purpose” or similar vague claims against lenders. Several of those clients went to
another real estate litigation firm. Court decisions over the following year or two confirmed our initial
advice—the decisions overwhelmingly rejected those claims.

While history of the law has many court decisions that changed precedent, the more jaded among
us view these suits as weak attempts to gain leverage over a counter-party where none otherwise
exists.

So what can a tenant do? Non-credit tenants whose businesses were damaged during the
pandemic can use the leverage obtained by the so-called “good-guy” guaranty. As a landlord’s
attorney, the most effective call | received during the pandemic was from a tenant’s lawyer who said:
“Unless the landlord grants some rent relief, my client will go out of business and deliver the keys to
get off the good guy guaranty.” The prospect of suing a defaulting and struggling small business
caused my client to negotiate a rent forbearance.

Credit tenants have leverage also. A landlord might want a lease extension exercised or other
accommodation in exchange for rent relief. Credit tenant leases often include generous sublease
rights which, while cumbersome and often signed at lower rents, might cause the landlord to re-think
a refusal of some forbearance or waiver.

Meanwhile | will continue to review ongoing court decisions and marvel at the creative but ultimately
losing arguments made in the name of parties who are stretching the limits of New York law to
recoup pandemic damages.

Thomas Kearns is a partner with Olshan Frome Wolosky LLP’s real estate department, New York,
N.Y.
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