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In 2018 New York’s legislature passed new Section 727 of the Business Corporation Law (BCL)
requiring annual disclosure to condominium unit owners and housing cooperative shareholders of
any contracts with a third party in which a director of the cooperative or a manager of the
condominium has a “substantial financial interest in” that was approved by the board during the prior
year. From my vantage point compliance has been spotty. First, many managing agents appear not
be aware of the requirements (an annual report is required whether or not a contract with an
interested director is actually entered into during the year). Second, the penalties for
non-compliance are unclear. There are no penalties set forth in the statute itself and no reported
cases were found on the imposition of any penalties. But the statutory obligation exists, and
condominium and cooperative boards should take steps to comply.

No doubt passed with good intentions and to curb abuses, the statute has some curious anomalies.
First, while the director must have a “substantial” interest in the contractor, there is no materiality
standard as to the transaction. Must a board report a $250 fee paid to a director’s law firm for a
favor be reported? It appears so. Second, what about contracts that have ongoing reporting
obligations or true-ups like a management agreement or a lease for space? Does it get reported
once, or every year? It seems the correct answer is every year, but no statutory guidance is given.
Third, while the statute names condominiums as being covered by the law, the statute itself refers to
directors and not managers, the statutory name for the members of the board of a condominium.
And no mention is made of the fact that condominiums are not governed by the BCL at all! They are
governed by New York’s Real Property Law. Fourth, the statute does not exempt commercial
condominiums so that sophisticated commercial condominiums that may have a plethora of
pre-negotiated interested transactions must nevertheless report those transactions to themselves in
order to comply with the law. No wonder the typical businessperson questions the wisdom of
lawyers and the legislature!

The statute requires that each director sign the annual report. Really? A co-op or condominium can
sign a multi-million-dollar contract with one signature as long as the board approves but the Section
727 report is so important that each director must sign? The statute also requires that each director
receive a copy of BCL Section 713 annually. Section 713 is the statute that defines the requirements
for approving interested transactions in the first place. Section 727 does not apply to New York
corporations that are not cooperative housing corporations nor to New York LLCs that own real



estate.

So, what happens if a board fails to comply? Creative plaintiffs may allege all sorts of things
including perhaps trying to unravel the interested transaction. Perhaps a damages claim is possible,
although most boards entering into an interested transaction should be counseled to make sure the
transaction is fair economically to the condominium or cooperative before approving. If the goal of
the statute was to force boards to reveal favors that they do for each other, maybe the annual
Section 727 report will do that. And maybe directors will think twice about asking for approval of an
interested transaction if the managing agent mentions that the transaction will have to be reported in
the annual Section 727 report.

If you are on a board, make sure the annual report is sent. If you are a shareholder or unit owner,
feel free to ask to see the report every year.
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