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The economic devastation wrought by COVID-19 has profoundly disrupted landlord-tenant relations
across New York State. Thousands of businesses that were thriving just eight months ago have
been forced to close permanently. Many commercial tenants bound by long-term leases, often
backed by personal guarantees, can no longer generate the revenue to pay their monthly rent. And
commercial landlords that count on rental income to meet their fixed expenses have been notified by
tenants that future rent payments will be delayed, reduced, or suspended. Compounding these
challenges, landlords and tenants have been forced to adapt to ever-changing governmental
emergency measures: mandated businesses closures, restrictions on the occupancy of commercial
spaces, moratoriums on eviction proceedings, new health and safety regulations, new
anti-tenant-harassment laws, new government aid programs, suspended statutes of limitations, and
limited court operations. The landscape, for landlords and tenants alike, is one of uncertainty.

For over 50 years, the Yellowstone injunction—named for the New York Court of Appeals’ decision
in First Nat. Stores, Inc. v. Yellowstone Shopping Citr., Inc., 21 N.Y.2d 630 (1968)—has been a
bedrock protection for commercial tenants. It is the tool by which tenants in New York who receive a
notice to cure alleged defaults under a lease may obtain both a judicial toll of their cure period and
an injunction temporarily barring the landlord from terminating the lease. Without this remedy, a



tenant who receives a notice to cure would be forced either: (i) to cure the alleged default by the
deadline provided in the lease or the landlord’s notice (even if the alleged default was legally
excusable or did not occur), or (ii) to allow the lease to terminate (and later attempt to persuade a
court to revive the leasehold or hold the landlord liable for improperly terminating the lease).1

The circumstances surrounding COVID-19 have raised questions about the availability of, and need
for, Yellowstone relief. Among these questions are:

Do governor Cuomo’s executive orders declaring a temporary moratorium on evictions of
commercial tenants, and tolling certain statutes of limitation, suspend a tenant's obligation or
deadline to seek Yellowstone relief?

Is a tenant’s alleged nonpayment of rent resulting from circumstances arising from COVID-19 a
basis for Yellowstone relief?

Do government-mandated business closures or other government restrictions arising from
COVID-19 eliminate the need to seek a Yellowstone injunction?

How have courts dealt with Yellowstone injunction applications in the era of COVID-19?

This article addresses these questions.
The Yellowstone Injunction

A Yellowstone injunction is a form of equitable relief that a commercial tenant may request upon
receiving a notice of default, notice to cure, or other threats of lease termination. Its function is to toll
the tenant’s contractual cure period so that, in the event a court ultimately finds the tenant in default,
the tenant has an opportunity to cure the defaults.2

To establish entitlement to a Yellowstone injunction, a commercial tenant must show that:

There is a valid commercial lease;

The tenant received a notice of default, a notice to cure, or a threat of termination of the lease;

The tenant sought the injunction prior to both termination of the lease and expiration of the cure
period specified in the lease or the notice to cure; and

The tenant is able to cure the alleged default by means short of vacating the premises.3

Yellowstone injunctions are “routinely” granted.4 Unlike ordinary injunctions, they do not require
likelihood of success on the merits, irreparable harm, or a balance of equities.5 This is because, as
New York courts have consistently emphasized, “equity abhors forfeitures of valuable leasehold
interests.”6 In December 2019, New York enacted a statute rendering the availability of this relief
non-waivable in commercial leases.7



Tenants generally must seek a Yellowstone injunction before the expiration of the cure period
specified in the lease and the notice to cure, and courts will often deny late-filed motions.8 Courts
may grant a Yellowstone injunction, despite the lapse of the cure period, where the alleged defaults
are not curable within that time period despite the tenant’s diligent efforts.9 This rationale may be
asserted by commercial tenants who are unable to cure alleged defaults within the contractual cure
period due to circumstances arising from COVID-19.

How COVID-19 Impacts Yellowstone Relief

Does governor Cuomo’s temporary moratorium on eviction proceedings suspend the need to seek a
Yellowstone injunction?

On March 20, 2020, governor Cuomo issued Executive Order 202.28, establishing a temporary
moratorium on the initiation of eviction proceedings or enforcement of an eviction of a commercial
tenant for nonpayment of rent. That moratorium has since been extended until October 20, 2020.10

While Executive Order 202.28 temporarily bars the commencement of eviction proceedings for
nonpayment of rent, it neither prohibits a landlord from issuing a notice to cure or terminating a
lease, nor prohibits a landlord from initiating an eviction proceeding after the eviction moratorium is
lifted based on a lease termination during the period of eviction moratorium. Accordingly,
commercial tenants may not confidently rely on existing state executive orders as extensions of their
time to seek Yellowstone relief.

Nevertheless, a tenant that belatedly moves for a Yellowstone injunction (after expiration of the cure
period) may argue that flexibility in the timing of the motion is warranted in light of the current
eviction moratorium. This is because a landlord that terminates a lease cannot, at present, give
practical effect to that termination by enforcing the eviction of the tenant. In Prestige Deli & Grill
Corp. v. PLG Bedford Holdings LLC, the trial court appears to have adopted this rationale, in part,
upon granting a commercial tenant’'s motion for a Yellowstone injunction despite the tenant’s failure
to respond to the landlord’s notice to cure and subsequent notice of termination.11 The court
explained, in awarding the relief, that Executive Order 202.28 “clearly prohibits the enforcement of a
termination of a commercial lease . . . .”12

Does governor Cuomo’s tolling of limitations periods suspend the time limit to seek a Yellowstone
injunction?

Governor Cuomo’s Executive Order No. 202.8 further provides that:

[Alny specific time limit for the commencement, filing, or service of any legal action, notice, motion,
or other process or proceeding, as prescribed by the procedural laws of the state . . . or by any other
statute, local law, ordinance, order, rule, or regulation, or part thereof, is hereby tolled from the date

of this executive order until April 19, 2020.

This tolling period has been extended to October 4, 2020.13



While courts have yet to construe the scope of Executive Order No. 202.8, a commercial tenant
should not assume that this order tolls (or tolled) the time limit to seek a Yellowstone injunction. On
its face, the order applies to time limits prescribed either by “the procedural laws of the state” or by
“any other statute, local law, ordinance, rule, or regulation.” The time limit to seek a Yellowstone
injunction is not prescribed in any statute, local law, ordinance, rule, or regulation, but rather is
governed by the cure period contained in the parties’ lease or the landlord’s notice to cure. While a
tenant may argue that time limits governing Yellowstone relief arise under common law (and are
therefore tolled by Executive Order No. 202.8), the conservative approach for a tenant seeking to
avoid the termination of a leasehold is to seek this relief before the expiration of the contractual cure
period.

Is a tenant’s alleged non-payment of rent due to circumstances arising from COVID-19 a basis for a
Yellowstone injunction?

Some courts have found that “Yellowstone relief is proper even where nonpayment of rent is the
only issue.”14 This is typically the case where, in response to a tenant’s alleged non-payment of rent
and pursuant to a lease, the landlord serves a notice of default (or notice to cure) declaring that the
lease will terminate on a date certain unless the non-payment is timely cured.15 Yellowstone relief
is, however, often deemed unavailable where, instead of serving a notice to cure, the landlord
immediately commences a non-payment proceeding. In this circumstance, lease termination is
generally not threatened and New York’s Real Property Actions & Proceedings Law (“RPAPL”) §
751(1) affords tenants an opportunity to cure their monetary default(s) after a judgment is issued in
a non-payment proceeding.16

Because a tenant afflicted by economic hardship resulting from COVID-19 may have cognizable
legal defenses to a landlord’s allegation of default for non-payment of rent (see, infra, Section d), if a
landlord issues a notice to cure threatening a lease termination based on payment defaults, the
tenant can and should seek a Yellowstone injunction. It is important for tenants in these
circumstances to consider that the court deciding the injunction application could—but does not
have to—order the tenant to pay use and occupancy (and post a bond) as a condition to receiving
the injunction.17

Do government-mandated closures, or other government-imposed restrictions, arising from
COVID-19 eliminate the need for a Yellowstone injunction?

Commercial tenants who are (or were) unable to occupy their leased premises, or to operate their
businesses on the premises, due to government-imposed restrictions arising from COVID-19 may
have common law and contractual defenses to alleged lease defaults.

New York common law provides at least two potential justifications for non-performance of lease
obligations due to circumstances arising from COVID-19. The doctrine of “impossibility” excuses
contractual performance—permanently or temporarily—where unanticipated events beyond the
control of the parties render performance objectively impossible.18 Courts have occasionally found



that unforeseeable government actions, in addition to unforeseeable calamitous events (e.g., 9/11),
trigger this defense.19 Likewise, the doctrine of “frustration of purpose” excuses contractual
performance where an unforeseeable change in circumstances as to which the contracting parties
did not voluntarily assume the risk substantially frustrate the parties’ purpose in entering into the
contract.20

Contracting parties, in various contexts, have asked courts to apply these defenses to excuse their
non-performance of contractual obligations based on government restrictions arising from
COVID-19.21 Likewise, commercial tenants may challenge alleged defaults where government
mandates, which compelled the temporary shutdown of businesses or restricted the occupancy or
use of commercial spaces, made compliance with lease obligations impossible or frustrated the
fundamental purpose of the lease. Tenants, however, should be mindful that courts construe these
doctrines narrowly.22 Mere economic hardship resulting from COVID-19 is unlikely to excuse
non-performance of lease obligations.23 And, at least at the time of this article’s preparation, there
appears to be no cases where a New York court has excused a tenant’s non-payment of rent, based
on impossibility or frustration of purpose, due to business disruptions caused by COVID-19.

Commercial tenants may also have contractual justifications for non-performance of lease
obligations resulting from COVID-19. For example, while commercial leases rarely contain a force
majeure provision explicitly suspending a tenant’s payment of rent in the event of a health pandemic
or related government restrictions, some leases define force majeure events broadly enough to
encompass the effects of COVID-19 and suspend the tenant’'s non-monetary obligations, such as a
continuous operations covenant requiring the tenant to keep its store open at certain times.
Likewise, while commercial leases authorizing the suspension of tenant obligations in the event of a
“casualty” rarely specifically include health pandemics among the triggering events, some leases
may define “casualty” broadly enough to encompass the effects of COVID-19. And, in the event that
a commercial landlord fails to adhere to government-mandated health and safety regulations for the
operation of a commercial premises, a tenant may contend that its non-performance was excused
(in whole or in part) by rendering the premises untenantable or by the landlord’s breach of a
contractual obligation to comply with government-issued rules.

Contractual and common law defenses to alleged lease defaults may be asserted by a tenant in a
Yellowstone proceeding to establish that the alleged defaults did not occur, are excusable, and/or
do not require a cure, and therefore that termination is unwarranted. However, the availability of
these defenses should not cause a tenant to refrain from timely seeking Yellowstone relief.

Conclusion

The COVID-19 moratoriums presently in place under New York law do not prohibit a landlord from
terminating a commercial lease. In recent months, New York courts have entertained numerous
Yellowstone injunction applications and, while some applications have been granted,24 others have
been denied.25 Even in the era of COVID-19, therefore, the conservative course of action for a
commercial tenant that receives a written threat of lease termination based on alleged curable
defaults is to seek a Yellowstone injunction in timely fashion.
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