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Empire Zone program changes still present opportunities for
businesses and developers
August 25, 2008 - Upstate New York

Over the last decade, NYS has attempted to attract substantial investment and spur job and
population growth with various incentive programs. The most important of these programs has been
the Empire Zones program which has, since 1986, provided generous tax credits and exemptions to
businesses which expand employment and investment in the state. Empire Zones incentives stand
out in a crowded national field because they help to offset the state's notable competitive
disadvantages, such as comparatively high property taxes, sales taxes, and comparatively high
utility costs. In many cases the benefits are refundable to a business in cash. As such, they have
proved to be a valuable tool for state and local government to attract and retain businesses.
Developers (and their tenants) have reaped the benefits of the Empire Zones program and other
incentives to move projects forward, creating a variety of new financing models to leverage these
incentives. However, recent negative news about the state's short and long-term fiscal situation,
coupled with widespread public concern voiced over the past two years about the effectiveness and
accountability of the state's incentive programs, has led to reexamination of these programs. Empire
State Development Corp., the state agency responsible for administrating the Empire Zones
program, recently adopted new regulatory hurdles for entry into the program:

* All applicants must pass a higher "cost-benefit analysis" test in order to be admitted into the
program. To be certified, a business must demonstrate that the ratio of capital investment and
wages to potential tax credits claimed must be at least 20:1; or a business must meet certain
"nonquantifiable” criteria. This ratio is based on projections made by the applicant for five years of
certification (a business, once admitted, is eligible for most benefits for a ten-year benefit period).

* Nonquantifiable criteria include: whether the business is located in an area which is marked by
economic distress, whether the business is part of a group of interdependent businesses referred to
as "strategic industry clusters," or whether the business is part of a supply chain; in such cases the
cost-benefit ratio for certification is lowered to 5:1. Empire State Development will also examine
more closely findings by the local Empire Zones that a business meets these "nonquantifiable"
criteria. In urban areas, businesses may find the lower barriers to entry for these projects to be an
important incentive in relocating tenants to a typical downtown area.

* Certain businesses known as "regionally significant projects” - manufacturers, agri-business,
high-tech, biotech, financial and insurance services, distribution centers, and certain research and
development enterprises - are eligible for certification for Empire Zone benefits despite being
physically located outside of an Empire Zone. However, these businesses must nhow demonstrate
that a substantial portion of the business' product or service is sold or delivered outside of the state
or the metropolitan area, and these businesses must meet certain job growth and/or investment
criteria within three years or be decertified from the program. Despite these additional restrictions,



regionally significant project designation offers an opportunity for incentives for large-scale projects
in more established Empire Zones where most of the zone acreage is already spoken for (it should
be noted that Empire Zones are limited to 1,280 acres; acreage allocated to a regionally significant
project does not count against this total).

Despite these additional burdens, the Empire Zones program remains generous for those that
qgualify. Many opportunities continue to exist for businesses to obtain the advantages offered by
Empire Zones. New businesses and expansion projects may have the greatest chance of obtaining
benefits. The spirit of the Empire Zones program is still based on increasing investment and
employment opportunities in urban or blighted areas. Developers should consider maximizing the
full range of incentives available in planning a project. Access to the Empire Zones program could
make a marginal project economically feasible or enable development of a higher grade project. As
always, the guidance of a qualified attorney experienced in state economic development incentives
will yield the best results when considering the financing model and structure for a particular project.
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