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Negotiation tips for a commercial lease: Things to beware of
and pitfalls to avoid
February 25, 2008 - Upstate New York

Great care is put into business planning - and one of the most important aspects of this planning is
where you choose to locate your offices. There is much more associated with commercial leasing
than the bottom line costs of entering the agreement and occupying the space. The written terms of
a lease can be just as expensive as the costs themselves if not properly understood before you
sign. Having an attorney present for the signing of any contractual agreement, including leasing,
ensures your comprehension of the terms of the contract and will pay off down the road. The
following are just some things to be aware of and pitfalls to avoid as you enter into a commercial
lease.

First, be smart - actually read the lease before you sign it. And more importantly, make sure you
understand it. Many people understand the bulk of the document - but leases often contain
complicated legal language. So surprises don't come up once the lease is in affect, have the rest of
it explained to you by an attorney.

Second, it is also a good idea to know what you, as a tenant, are required to do. Of course there is
the obvious; you are required to make monthly payments in the amount agreed upon by you and the
landlord. But, some leases go deeper than that and have provisions that must be met in addition to
the monthly bill, such as added insurance, late fees and interest, and prompt tax payment. Talk to
your prospective landlord about these possibilities.

The expenses involved in operating the space you are leasing can greatly add to the cost of the
space if you are not careful up front. Where the lease payments are set for the term of the
agreement, the costs of heating, cooling, plumbing, electricity and many other necessities can vary
with time. Most leases pass these costs directly onto the tenant. It is in your best interest to seek a
cap on this cost to prevent things from skyrocketing during the life of the lease. An experienced
landlord should be able to estimate these costs and factor in annual increases if necessary.

Third, you should also be on the lookout for any attorney's fees that you may be held responsible
for. It is possible that the lease contains an "attorney's fees" clause, which would mandate your
payment of any of your landlord's legal fees for any problems that might occur during the term of the
lease. These expenses can add up quickly, so seek removal of this clause, if it exists, or
compromise with the change to a "prevailing party clause." Under this contractual provision the
party that wins in an action is allowed to collect attorney's fees incurred for that action.

Fourth, as a tenant, you should also be aware of your right to sublet or assign the space should you
need to move or other issues arise during the term of your lease. In many instances, where allowed,
it would fall solely on the tenant to secure a sublet and the landlord would carry no responsibility for
the action.

Lastly, as a final tip, consider adding a "buy out" clause into your lease. This provision will allow you,



the tenant, to exit the lease early for an agreed-upon price. While this price may be high, sometimes
around six months of payments, it can be preferential to months of late fees and interest should you
run across some hard times.

These are just the tip of the iceberg. Knowing the ins and outs of any contractual agreement is
full-time work, which is why it is wise to hire someone that does this work day in and day out, an
attorney. As a third party to the lease agreement, an attorney can advise you on the best course of
action or modification of any lease or contract you enter into. Take the time to get the necessary
advice - it could save you a hassle in the end.
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